
IN THE COURT OF THE SESSIONS JUDGE, SONITPUR
AT TEZPUR

PRESENT : Sri A. Borthakur
Sessions Judge, Sonitpur 
Tezpur

JUDGMENT IN SESSIONS CASE NO. 25 OF 2003
Under Sections 341/323/302/34 of the Indian Penal Code

(Arising out of G. R. Case No. 55 of 2000)

State of Assam

–Versus–

 1. Sri Ajit Baruah 
 Son of Sri Prafulla Baruah
 Resident of Sanghi Bandha

Police Station – Tezpur
District – Sonitpur, Assam

2. Sri Tulsi Boro 
 Son of Sri Kulen Boro
 Resident of Sanghi Bandha

Police Station – Tezpur
District – Sonitpur, Assam

[Committed by J.  Sarma, Sub -Divisional Judicial Magistrate, (Sadar) Tezpur, 
Sonitpur ]

A  P  P  E  A  R  A  N  C  E

For the State :   Mr. H. P. Sedai
       Public Prosecutor

Sonitpur District

For the Accused persons : Mr. A. K. Mahanta
Advocate

Date of framing charge  : 20–05–2003
 
Date of prosecution evidence   03–07–2003,     28–01–2004

04–03–2004,     24–08–2004
05–03–2007,     23–12–2008  
16–11–2009,     07–03–2012,
08–11–2013 &  05-05-2014

Date of Argument : 29– 05–2014 

Date of Judgment : 11– 06–2014



J  U  D  G  M  E  N  T

An incident took place on 12-01-2000, in broad day light, at a public 
place,  between  two  groups  of  youths.  The  injured  sustained  simple  injuries  and 
another sustained injury, but remained unnoticed until diagnosed later on as head 
injury and died at GNRC. None could identify the assailants. 

PROSECUTION CASE : 

2. The prosecution case, as unfolded in the ejahar, may be stated as 
follows : 

One  Smt.  Niru  Chakraborty,  wife  of  Late  Priya  Ranjan 
Chakraborty, resident of Kamar Chuburi, under Tezpur Police Station lodged 
an ejahar, on 12-01-2000, before the Officer-in-charge of the said Police Station 
alleging  that  on  that  day,  at  about  11  a.m.,  while  her  second  son  Bidyut 
Chakraborty and his  two other  companions  were travelling in  the 709 bus, 
named ‘Trimurty’, bearing registration No. AS-12 A / 1502, the employees of 
the bus, namely, the accused Sri Ajit Baruah and another forced them to get 
down  from the bus  at  Goroimari  and severely  assaulted  on their  heads  by 
bamboo sticks. It was further stated that the condition of her son was critical 
and he was sent to Guwahati for urgent medical treatment. 

INVESTIGATION : 

3. Based on the above ejahar,  Tezpur PS Case No.  33/2000,  dated 
12-01-2000,  u/s  341/325/307/34  of  the  IPC  was  registered  vide  GD  Entry 
No.613, dated 12-01-2000. Inspector Nilachal Bharali, the Officer-in-charge of 
Tezpur PS, endorsed the case to SI Tarun Kr. Medhi for investigation. 

 4. In course of investigation, the IO, visited the place of occurrence, 
drew up  a  sketch  map thereof,  arrested  the  accused  persons,  namely,  Ajit 
Baruah and Tulsi Boro and examined witnesses. Meanwhile, the injured Bidyut 
Chakraborty died at GNRC, Guwahati and accordingly, the inquest was held by 
SI  Tarun  Ch.  Bora  of  Dispur  PS  and  then forwarded  the  dead  body  to  the 
Guwahati Medical College Hospital, for Post Mortem examination. The IO sent 
the injured persons,  namely,  Obed Nag and Bashab Bora,  to Kanaklata Civil 
Hospital for medical examination.  On completion of investigation, SI Loknath 
Deka of Salonibari OP laid a charge-sheet u/s 341/323/307/302/34 of the IPC 
against the accused persons showing the accused Kakon Boro absconder and 
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later on, he was proclaimed absconder, vide order, dated 30-01-2003, passed in 
GR Case No.55/2000.

TRIAL : 

5. Since the charge-sheeted offences, inter-alia, u/s 307/302 IPC are 
exclusively triable by the Court of Sessions, the Learned Sub-Divisional Judicial 
Magistrate (Sadar), Tezpur, Sonitpur, vide order, dated 04-03-2003, passed, in 
GR Case No.55/2000, committed the case, after observing necessary formalities 
laid down in Section 209 CrPC, to this Court of Sessions for trial, against the 
accused persons, namely, Sri Ajit Baruah and Sri Tulsi Boro. 

6. Upon perusal of the materials on record and hearing the learned 
counsel for both the sides, formal charges u/s 341/323/302/34 of the IPC were 
framed,  vide  order,  dated  20-05-2003.  The  charges  were  read  over  and 
explained to the accused persons, to which they pleaded not guilty and claimed 
to be tried. 

7. In  order  to  prove  the  above  charges,  the  prosecution  has 
examined 13 (thirteen) witnesses, while the defence cross-examined them. 

8. On closing the evidence of the prosecution side, the statement of 
the accused persons were recorded u/s 313 CrPC, vide order, dated 23-05-2014. 
The accused persons pleaded not guilty, and declined to examine any witness in 
defence. 

9. I  have  heard  the  argument  advanced  by  Mr.  H.  P.  Sedai,  the 
learned Public Prosecutor, and Mr. A. K. Mahanta, the learned counsel for the 
defence. I have gone through the entire evidence proffered by the prosecution 
side and also the statements of the accused persons, recorded u/s 313 CrPC.  

POINTS FOR DETERMINATION : 

10. From the evidence on record, and on the basis of oral submission 
of  the  learned  counsel  of  both  the  sides,  the  following  point  emerged  for 
determination : 

(1) Whether  the  accused  persons  and  Kakon  Boro  (  since 
proclaimed  absconder),  in  furtherance  of  common 
intention, on 12-01-2000, at about 11 a.m.,  at Goroimari, 
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under  Tezpur  PS,  wrongfully  restrained  Bidyut 
Chakraborty, Bashab Bora and Obed Nag ? 

(2)  Whether  the  accused  persons  and  Kakon  Boro  (  since 
proclaimed  absconder),  in  furtherance  of  common 
intention, on 12-01-2000, at about 11 a.m.,  at Goroimari, 
under Tezpur PS, voluntarily caused hurt on the persons 
of Bashab Bora and Obed Nag ? 

(3) Whether  the  accused  persons  and  Kakon  Boro  (  since 
proclaimed  absconder),  in  furtherance  of  common 
intention, on 12-01-2000, at about 11 a.m.,  at Goroimari, 
under  Tezpur  PS,  assaulted  Bidyut  Chakraborty  with 
bamboo stick and as a result, he succumbed to his injuries 
in hospital ? 

THE DECISION AND THE REASONS THEREFOR

  Point No.1 :   WHETHER MURDER :  
Legal position : 

11. The offence of ‘murder’ has been defined in Section 300 of the 
IPC. The basic difference between the ‘culpable homicide’ defined in Section 
299 IPC and ‘murder’ lies in the degree of the gravity of the offence. In order to 
bring home the offence within the parameter of Section 300 of the IPC, the 
prosecution  must  establish  that  the  assailant  had  the  definite  intention to 
cause death of the deceased or that the offender had the knowledge that the 
wounds which he was inflicting would be sufficient to cause the death or that 
the same will be dangerous, to human life. Therefore, the essential ingredients 
of  the offence have to be deduced and inferred from a series  of  facts,  like 
weapon used in the crime, nature of the wound, situs of the wound and other 
attending circumstances. The burden lies on the prosecution to establish that 
the act alleged to constitute the offence of ‘murder’ was really the act of a  
person other than the deceased and at the same time,  the onus of  proving 
Exceptions to Section 300 of the IPC, so as to reduce the offence of murder to 
one  of  ‘culpable  homicide  not  amounting  to  murder’  lies  on  the  accused. 
However, even though none of the five Exceptions are pleaded or prima-facie 
established on the evidence, the prosecution must still be required under the 
law to bring the case under any of the four Clauses of Section 300 of the IPC, to  
sustain the charge of ‘murder’. If the prosecution fails to discharge this onus in 
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establishing any one of the four Clauses of Section 300 of the IPC, the charge of 
murder would not be made out and the case may be one of ‘culpable homicide 
not amounting to murder’ as described u/s 299 of the IPC. 

Wrongful restraint is defined in Section 339 and Section 341 IPC 
provides for ‘wrongful restraint’. The gist of the offence of wrongful restraint 
is preventing a person proceeding in any direction in which he has a right to 
proceed. On the other hand, ‘hurt’ has been defined in Section 219 IPC and 
‘voluntarily causing hurt’ is defined in Section 321 IPC. In order to convict a 
person for voluntarily causing hurt, there must be either bodily pain, disease 
or infirmity 

ANALYSIS OF EVIDENCE ON RECORD : 

(A) THE F.I.R.

12. The FIR, dated 12-01-2000, reveals that on that day, at about 11 
a.m., the deceased Bidyut Chakraborty and his two companions were travelling 
by a 709 Bus, namely, ‘Trimurty’, bearing registration No. AS-12 A / 1502 and 
at Goroimari, employees of the said bus, namely, Sri Ajit Baruah and another 
assaulted them by bamboo sticks causing severe injuries. It further reveals that 
the condition of Bidyut was being critical, he was sent to Guwahati for urgent 
medical treatment. The FIR was lodged by PW-2 Smt. Niru Chakraborty, who 
did not witness the occurrence and it was written by PW-3 Sri Uttam Kumar 
Bora,  her  (PW-2)  brother,  as  per  the  narration  given  by  PW-2  about  the 
incident. 

MEDICAL EVIDENCE.

13. PW-10  Dr.  Ritwika  Bala  Roy,  the  doctor,  has  deposed that  on 
12-01-2000, she examined the following persons with reference to Tezpur PS 
Case No. 33/2000, and found as follows : 

“1.  Sri  Abed Nag, 28 years,  son of Jeha Nag of Mental Hospital 
Colony, Tezpur

Findings – Tenderness over the maslad region over the left side. 
No external injury seen. 
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2.  Sri  Bashab  Bora,  26  years,  son  of  Mahendra  Bora  of 
Kamarchuburi Tezpur

On examination – Tenderness over the left side of neck. 
No external injury seen.

Both persons were examined, vide Emergency OPD of Kanaklata 
Civil Hospital, Tezpur 6-20 p.m., on 12-01-2000, vide reference No. 362/2000 NS 
363/2000 and identified by the relatives.

 
Injuries are simple and caused by blunt weapon.”  

He has recognised, Ext.2, the medical report, where Ext.2(1) is her 
signature. 

In cross-examination, she has deposed that tenderness may also 
be caused by local infection and that he has not mentioned the colour of the 
area that he found tenderness. 

(B) THE OCCURRENCE & COMPLICITY OF THE ACCUSED.
(  At  Kamar  Chuburi  and  Goroimari  Centre  ;  Identity  of  assailants  not 
established )

INCEPTION AT KAMAR CHUBURI : 

14. On conjoint reading of the evidence of PW-7 Sri  Obed Nag and 
PW-13 Sri Bashab Bora, the injured persons, it transpires that on the day of 
occurrence, at about 10-30 / 11 a.m., in the month of January, 2000, both of 
them along with the  deceased Bidyut  Chakraboty,  who opened a  school  at 
Khelmati, situated on the roadside towards Hansara T.E., boarded a 709 bus, 
namely, ‘Trimurty’ at Kamar Chuburi bus stand, Tezpur, for going to their said 
school, but the conductor of the bus did not allow them to travel in the bus due 
to short distance,  which gave raise  to an altercation between them. In the 
midst of the altercations, the conductor of the bus gave a push to PW-7 and 
forced him (PW-7) and the deceased to get down from the bus, when PW-13 
was  standing  nearby.  Thereafter,  the  conductor  of  the  bus  ‘Trimurty’ 
threatened them to see at Goroimari to which they did not put any heed and 
thereafter, they boarded another 407 bus bound towards Hansara.
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OCCURRENCE AT GOROIMARI :

15.  When their 407 bus just crossed Goroimari Centre, the conductor 
of  the  bus  ‘Trimurty’,  stopped their  407 bus  and  the  conductor  of  the bus 
‘Trimurty’ along with some youths, brought PWs 7, 13 and the deceased Bidyut 
down from the bus. Moment thereafter, their 407 bus left the place. When they 
got down from the bus,  the handyman of the bus ‘Trimurty’ first assaulted 
PW-7, on the back of his head and then all the assailants started assaulting 
them, that is, PWs 7, 13 and the deceased Bidyut Chakraborty by sticks and fist 
and blows. Meanwhile, at the intervention of the local boys, the incident ended 
without any immediate report to the police and then they returned to Tezpur 
by another bus. According to PW-7 Sri Obed Nag, the handyman of the bus and 
two other boys, whom he does not recognize, assaulted the deceased Bidyut. 
He, however, later on, in re-examination, recorded on 23-12-2008, that is, after 
4 ( four) years of his examination done, on 24-08-2004, pointed out the accused 
Sri Ajit Baruah, as the conductor of the bus ‘Trimurty’ and also pointed out the 
other accused Sri Tulsi Boro, stating that he chased them, dashed and pushed 
them,  when  PW-13  Sri  Bashab  Bora  escorted  them  to  another  bus,  but  in 
cross-examination  stated  that  he  saw  the  accused  Ajit  Baruah  at  Kamar 
Chuburi bus stand and the accused Sri Tulsi Boro at Goroimari, while PW-13 Sri 
Bashab Bora stated in cross-examination that he cannot now recognize the 
accused persons, namely, Sri Ajit Baruah and Sri Tulsi Boro. Thus, both PWs 7 
and 13 could not render any consistent and convincing evidence recognizing 
the accused persons, as their assailants at Goroimari, beyond doubt. 

16. Turning  to  the  evidence  of  the  eye  witness  PW-8  Md.  Sajidur 
Rahman,  it  is found that on the day of occurrence,  while he was returning 
from Biswanath Chariali  PS,  along  with  his  employee  of  his  bus,  he  saw a 
quarrel between some boys, among whom one of his acquaintance was also 
there, near Goroimari Tiniali and some boys of the group was seen assaulting 
one boy with sticks. Subsequently, he came to know that one of the boys, who 
was assaulted was the brother of his friend Papu and the said boy expired as a 
result of the injuries sustained in the quarrel. Thus, from the evidence of PW-8, 
the eye witness of the incident, it is apparent that the identity of the assailants 
and the injured and the deceased are not ascertainable. Even PW-5 Sri Dilip 
Suri, a Pan Shop keeper, at Goroimari, on the back side of whose pan shop, the 
occurrence took place, could not say who were the persons involved in the 
quarrel, as he had no opportunity to come and see the quarrel, being occupied 
with attending to his customers at the shop. The evidence of PW-4 Sri Tapan 
Das,  a furniture shop keeper,  near Goroimari  Centre,  reveals that he heard 
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about  some  quarrel  that  took  place  between  the  accused  persons  and  two 
other boys, but in cross-examination, he could not say who assaulted whom. 
Further, PW-1 Sri Ramen Borah, the driver of the vehicle, bearing registration 
No. AS 12- 6562 ( 407 bus) expressed his ignorance about any occurrence and 
could  not  even  identify  the  accused  persons  and  the  deceased  Bidyut 
Chakraborty.  PW-6 Sri  Mahendra Thakur,  who owns a  saloon at  Goroimari 
centre deposed to have heard that some boys who got down from a bus coming 
from Tezpur got involved in some quarrel, as at the relevant time, he was not 
present at the place of occurrence. On the other hand, as stated above, the 
evidence of PW-2 Smt. Niru Chakraborty, the mother of the deceased Bidyut 
Chakraborty, was hearsay, as at the time of the occurrence, she was not at the 
place of occurrence and she came to know about the occurrence from PWs 7 
and 13, the injured persons in the incident and deposed that “I am not sure 
who were the assailants of my son”. Thus, the evidence on record, does not 
establish the identity of the accused persons as the assailants of PWs 7 and 13 
as well as the deceased Bidyut Chakraborty, beyond reasonable doubt.  

17. From the evidence of PW-9 SI Tarun Kumar Medhi, the 2nd IO, it 
appears that on 22-02-2000, the FIR, Ext.1, was received at Salonibari OP, and 
the  Officer–in-charge  of  Tezpur  PS  endorsed  the  case,  which  was  earlier 
investigated  by  ASI  Kulendra  Bharali,  to  him  for  investigation,  but 
immediately  after  recording  of  the  statement  of  PW-7  Sri  Obed  Nag,  the 
injured, he received transfer order and hence, handed over the case diary to 
the Officer –in-charge of Tezpur PS. It is revealed from the evidence of PW-11,  
SI Loknath Deka, the 3rd IO, that after going through the case diary prepared 
by  his  predecessor  IOs,  including  PW-9  SI  Tarun  Medhi  and  having  found 
prima-facie materials, laid the charge-sheet, Ext.3 against the accused persons. 
PW-12 UBC Jiten Chandra Borah, the constable attached to Dispur PS, deposed 
that  he  was  present,  at  GNRC,  Guwahati,  on  14-01-2000,  when  SI  Tarun 
Chandra  Borah  of  Dispur  PS,  held  inquest  on  the  dead  body  of  Bidyut 
Chakraborty  and  recognsied  Ext.4,  the  inquest  report.  According  to  him 
(PW-12), the corpse of Bidyut Chakraborty was sent to the GMCH, Guwahati  
from GNRC, Guwahati for post mortem examination, by Ext.5, the dead body 
challan. But in cross-examination, PW-12 contradicted asserting that the dead 
body was sent to Mahendra Mohan Chowdhury Civil  Hospital,  Guwahati  for 
post  mortem  examination  and  accordingly,  it  was  done  at  the  said  Civil 
Hospital. The post mortem report, marked ‘X’, however shows that the post 
mortem examination was done at GMCH, Guwahati.  
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(C)    POST MORTEM REPORT : 

18. The carbon copy of Post Mortem Report, marked ‘X’ reveals that 
the cause of death of Bidyut Chakraborty was coma, resulting from the head 
injury, as described. It is further revealed that the injuries were ante-mortem 
caused by blunt weapons and homicidal in nature and approximate time since 
death  was  12  hours.  The  Post  Mortem  Examination  of  the  deceased  was 
performed by Dr. K. C. Basumatary of Gauhati Medical College, on 14-01-2000, 
at 12-10 p.m. The prosecution, however, could not examine the said autopsy 
surgeon for his critical health condition, who is now bed ridden, vide Memo 
No.VW/2014/3,333, dated 02-04-2012, the report of the Senior Superintendent 
of Police, City Guwahati and order, dated 24-04-2014. Further, in view of the 
instant case being a very long pending one pending from the year, 2003 and 
particulars of the other doctor of the GMCH, Guwahati being not available for 
summoning for examination, on behalf of the said autopsy surgeon without an 
amount of further delay or expense and on the other hand, some amount of 
evidence relating to the circumstances that preceded, in which the deceased 
Bidyut sustained head injury, the post mortem report, marked ‘X’ is accepted 
in  the  instant  case.  Its  acceptance  is  not  prejudicial  to  the  interest  of  the 
accused persons, as the death of Bidyut as a result of the injuries sustained in 
the incident, that occurred, on 12-01-2000, is not disputed. 

19. For  the  above  stated  reasons,  this  Court  is  of  the  considered 
opinion  that  undoubtedly  PW-7  Sri  Obed  Nag  and  PW-13  Sri  Bashab  Bora, 
sustained simple injuries by blunt weapons, vide Ext.2, the injury report and as 
a result of the injuries sustained by the deceased Bidyut Chakraborty, on the 
vital  part  of  his  body,  in the occurrence that  took place,  on 12-01-2000,  at 
about  11  a.m.  at  Goroimari  entailing  death  of  Bidyut  at  GNRC,  Guwahati. 
Situated  thus,  the  case  is  squarely  falls  within  the  definition  of  ‘culpable 
homicide’,  given in Section 299 of the IPC and is clearly an act of ‘murder’ 
falling under category 4thly, of Section 300 of the IPC, beyond all reasonable 
doubt. However, there is no answer, on evidence, proffered by the prosecution, 
as to the identity of the assailants. 

C  O N  C  L  U  S  I  O  N 

20. For the reasons, set forth above, this Court is of the opinion that 
the prosecution has miserably failed to prove the charges levelled against the 
accused persons, beyond all reasonable doubt.
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21.   Accordingly, the accused persons, namely, (1) Sri Ajit Baruah and 
(2) Sri Tulsi Boro are acquitted of the charges u/s 341/323/302/34 of the IPC 
and set at liberty forthwith.  

22.   The  case  against  Sri  Kakon  Boro  was  filed,  after  proclaimed 
absconder, vide order, mentioned above. 

23. The judgment  and order,  as  above,  is  pronounced in the open 
Court, in presence of the accused persons and the learned counsel for both the 
sides, on this the 11th day of June, 2014, under the Hand and Seal of this Court. 

 Accordingly, the case is disposed of.

            ( A. BORTHAKUR )  
             SESSIONS JUDGE

                                                     SONITPUR :: TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

 

* * * * *
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on dictation :

(J.K. Muru, Steno )



SESSIONS    CASE NO.25 OF 2003  

ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Sri Ramen Borah 
PW–2 : Smt. Niru Chakraborty
PW–3 : Sri Uttam Kumar Bora
PW–4 : Sri Tapan Das
PW–5 : Sri Dilip Suri
PW–6 : Sri Mahendra Thakur
PW–7 : Sri Obed Nag 
PW–8 : Sri Sajidur Rahman
PW–9 : Sri Tarun Kr. Medhi, IO
PW–10 : Dr. Ritwika Bala Roy, the doctor
PW–11 : Sri Loknath Deka
PW–12 : Sri Jiten Ch. Bora
PW–13 : Sri Bashab Bora

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF COURT WITNESSES

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 : Ejahar
Exhibit –2 : Injury report
Exhibit –3 : Charge-sheet
Exhibit –4 : Inquest report
Exhibit –5 : Dead Body challan
 

MATERIAL EXHIBIT

N  I L

DEFENCE EXHIBIT

N  I L 
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